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Normal Distribution*

numbers. Inputs into the model
consist of statistical distributions
rather than single values. Using these
random inputs, the deterministic
model is converted to a stochastic
model, Normal, Triangular, Beta
PERT etc. are some of the commonly
used distribution patterns.

When a CPM calculation is used, the
critical path is computed just once,
whereas when the Monte Carlo
simulation is used, these calculations
will be performed a number of times
depending on the amount of
iterations chosen. So in a single
scheduling simulation, different sets
of activity durations might be used
for each iteration. For example, if
1000 iteration steps are selected, the
schedule critical path will be
computed 1000 times, using activity
durations randomly chosen from the
assigned  distribution (Normal,
Triangular etc.).

The Monte Carlo methods have been
applied to diverse problem areas
ranging from nuclear reactor design,
Dow Jones forecasting to
construction/engineering and project
management. This technique offers a
straightforward method of obtaining
information about the distribution of
possible project completion times.
This technique calculates sets of
realistic activity duration times, and
then applies a deterministic
scheduling procedure to each set of
durations. Numerous calculations are
required since simulated activity
durations must be calculated and the
scheduling procedure applied many
times over. The accuracy of the
results generated depends on the
distribution of possible activity
durations and the parameters chosen.
In addition, it is pertinent to specify
correlation between activity

Triangular Distribution*

durations wherever appropriate.

Monte Carlo simulation can provide
the project team with a number of
useful indicators concerning the
project schedules.

* An estimate of the distribution of
completion times or budget, so
that probability of meeting a
particular completion time or
budget can be predicted;

Estimates of the expected time and
variance of the project completion
or project duration;

The probability that a particular
activity will lie on the critical path;

Distribution of Possible Completion Dates

The chart / histogram shows the
results from a typical Monte Carlo

Example: a simulation run performed on
a schedule model. The x-axis shows the
distribution of possible completion dates.
The right overtical axis shows the
probability range from 0% to 100%, along
with possible completion dates. Therefore,
by looking at the chart, one can conclude
the confidence level associated with each
possible completion date.

These results show that the
deterministic completion date based
on the CPM analysis is 10th June
2009. The confidence level associated
with this date is only 4%, indicating
that this date is likely to slip if there
is the slightest schedule uncertainty.
The histogram also shows there is an
85% chance of finishing before 23rd
July 2009.

Most of the commercially available
Monte Carlo simulation systems are
also capable of generating various
other useful results and indices to
give information regarding schedule
sensitivity and criticality. In a
traditional CPM analysis, criticality
takes no account of the uncertainty of
an individual task and consequently a
task with zero uncertainty can still
have a 100% criticality. During a
Monte Carlo simulation, tasks can
join or leave the critical path. The
criticality index expresses, as a
percentage, how often a particular
task was on the critical path during
the analysis. Tasks with a high
criticality index are more likely to
cause delay to the project, as they are
more likely to be on the critical path.
Analysing the criticality of activities
this way gives the project team a
better understanding of the
numerous risks likely to affect the
project schedule.

The outcome of any type of schedule
analysis is indicative only and is not
absolute. The realism of the results
depends on the accuracy of the input,
robustness and the suitability of the
method employed and the ability to
interpret the results from a practical
perspective. Simulation and
statistical methods like Monte Carlo
techniques are proving to be
invaluable tools in forecasting
schedule uncertainties to a large
extent, and are gaining wide spread
acceptance as project management
technique.

Mathew Foseph is based at Trett
Consulting’s Dubaz office
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ADJUDICATION AND LETTERS OF

‘Letters of Intent” have
featured in a number of recent
cases where an adjudicator’s
jurisdiction has been
challenged. Mark Ellerington
discusses the use of Letters
of Intent and looks at the
possible effects of the UK
government’s proposed
adjudication reforms
concerning contracts that are
not in writing.

Letters of Intent have been used by
employers and contractors alike for
many years as a means of getting
work started quickly whilst the
formal contract is sorted. The parties
normally intend the Letter of Intent
to be a temporary stop-gap only, with
the formal contract following soon
after. Notwithstanding these good
intentions, it is frequently the case
that contract documents are executed
much later in the project or
sometimes not at all.

If there is a fall-out between the
parties before they execute a formal
contact, the Letter of Intent will
inevitably be put wunder the
magnifying glass to decide if there is
a contract and typically, what is the
basis of payment for work carried out
to date. The wording of the Letter of
Intent is always important and often
inadequately prepared.

It is easy to see why Letters of Intent
have been a fertile ground for
disputes and why the repeated advice
is; (1) if you need to use a Letter of
Intent, make sure it is drafted with
the utmost care, (ii) if in doubt, seek
professional advice and (iii) don’t
delay the execution of the formal
contract documents.

A further problem that may arise
from using a Letter of Intent is
exemplified from the UK’s Housing
Grants, Construction and
Regeneration Act 1996 (‘the Act’) and
in particular, whether that Act applies
to works performed under a Letter of
Intent. If the Act does not apply,

then neither does its payment
provisions and significantly, there
will be no right to statutory
adjudication.

The decision on whether the Act and
adjudication applies hinges on
Section 107 of the Act, which says
that it only applies to construction
contracts made in writing. Therefore,
is a Letter of Intent a construction
contract in writing?

STANDARD POSITION

The Court of Appeal in RJT
Consulting Engineers v DM Engineering
Ltd [2002] reviewed Section 107 and
held that, for it to apply, all material
terms of the whole contract
agreement must be in writing and not
just those terms relating to the
dispute. Therefore, the Act will not
apply if the written contract terms are
incomplete or if some further
contract terms or  contract
amendments have been agreed orally.
The RYT Consulting decision means
the bar is set high when deciding if a
contract agreement passes the Section
107 test and if statutory adjudication
is to be allowed.

A Letter of Intent, by its nature, will
not often contain all material terms
between the parties, therefore it will
not satisfy Section 107 of the Act and
statutory adjudication will not be
available. This standard position was
confirmed in two English cases in
2007 regarding Letters of Intent;
Bennett (Electrical) Services Ltd v
Inviron Ltd [2007] and Mot
MacDonald Limited v London &
Regional Properties Limited [2007]. 1t
was held in both cases that the Letter
of Intent did not contain all terms in
writing to satisfy Section 107 and
thus the adjudicator had no
jurisdiction.

In Bennett v Inviron, the Letter of
Intent referred to a meeting where
key contractual issues were discussed
including working hours, payment,
variations and insurance; however,

these matters were not properly
recorded in any agreement and as
such the Letter failed to satisfy
Section 107. In Mot MacDonald v
London & Regional, it was held that
many of the core contract terms were
evidenced by conduct not in writing
or were included in documents other
than the Letter of Intent. As such, the
Letter of Intent also failed to satisfy
Section107.

‘Subject to contract’ it is common
practice for these words to be used on
a Letter of Intent, as they sensibly
convey that the letter by itself is not
meant to create a binding contract for
the full works.  The inclusion of
‘subject to contract’ on a Letter of
Intent will almost certainly fall short
of the Section 107 requirements, thus
precluding the Act and losing the
right to adjudication. This was
confirmed by the Court of Appeal in
Bryen and Langley Ltd v Martin Boston
[2005], the Court stating that any
reference to suggest that the parties
were operating on a ‘subject to
contract’ basis would have been fatal
to the claimant’s case for a
construction contract.

THERE IS
EXCEPTION

ALWAYS AN

As lawyers often point out, all cases
turn on their own facts and as such
there is an exception to the standard
position regarding Letters of Intent
falling outside the Act. This is where
the Letter of Intent is complete and
confirms the parties’ agreement of all
essential terms, which occurred in
another 2007 case, that of Harris
Calnan  Construction Co Ltd v
Ridgewood (Kensington) Ltd [2007].
Again, this case was a challenge to an
adjudicator’s jurisdiction where the
parties’ agreement was in a Letter of
Intent. However, unlike the earlier
cases of Bennett and Mott MacDonald,
it was decided in Harris Calnan that
the adjudicator did have jurisdiction
to act. In this case the Letter of Intent
made plain that the parties were in
complete agreement regarding such
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INTENT

matters as workscope, price, the JCT
contract terms, retention, contract
period and liquidated damages. The
adjudicator noted that “there appears
to be nothing left for the parties to agree”
and all that was missing was a set of
documents which made the
agreement more formal. The Judge
agreed that the intention to execute
formal contract documents in the
future did not mean the parties were
not in contract with each other. All
the terms were evidenced in writing
and the adjudicator, therefore, had
jurisdiction. The Court of Appeal
stated; “The mere fact that two parties
propose that their agreement should be
contained in a formal contract to be
drawn and signed in the future does not
preclude the conclusion that they have
already  informally  contractually
commaitted themselves on exactly the same
terms”

“It is easy to see
why Letters of
Intent have been
a fertile ground

for disputes”

Therefore, a court is likely to decide
that a Letter of Intent has created a
binding contract; (i) only where it is
clear there are no further terms to be
agreed, (ii) provided the Letter is not
“subject to contract” and (iii) if all
that remains is for the formal contract
documents to be executed. In such
circumstances, the Act will apply to
the Letter of Intent and adjudication
will be available.

THE FUTURE

In Bennett v Inviron [2007], the Judge
expressed concern that the Act’s
requirement for full written contracts
could prevent some sub contractors

and smaller projects from having
access to the benefits of adjudication.
He said this requirement; “....could
have the effect of excluding from the
scheme a significant number of those
whom the Act was perhaps intended to
assist”. In particular excluding
disputes at; “subcontractor level where
cash flow difficulties are likely to be
encountered in the smaller projects” and
where “the paperwork is rarely
comprehensive” These concerns reflect
the government’s proposed changes
to the Act that were issued in June
2007 by the DTT’s 2nd consultation
paper on improving payment
practices.

One of the DTT’s June 2007 proposals
is to scrap the current restriction (in
Section 107) that the Act only applies
to contracts in writing. Instead, the
DTI proposes to extend the
application of the Act, and thus
adjudication, to oral and partly oral
contracts. If implemented, it is
possible that this DTI change may
result in more Letters of Intent being
covered by the Act and therefore
accessible to adjudication.

The DTI says that large numbers of
construction contracts contain orally
agreed terms and that the difficulty of
agreeing a full written contract has
acted as a barrier to the referral of
some disputes. The DTI says its
proposed change would give wider
access to adjudication and reduce the
number of jurisdiction challenges,
which it says are reducing the
effectiveness of adjudication and
increasing costs to the industry.

If this proposed change is
implemented, it remains to be seen
whether the numbers and costs of
jurisdiction challenges, regarding the
contract not being in writing, will be
replaced by increased adjudication
time and costs, arising from having to
decide the terms of the oral, or partly-
oral, contract.

Many adjudications are currently
conducted on a documents-only basis
without the need for an oral
‘hearing”. The DTI’s change, if
implemented, could see an increased
number of adjudication “hearings”
needed to determine the contract
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terms, placing more time pressure on
the adjudication timetable.

This time pressure dilemma was
recognised by the Court of Appeal in
RJT Consulting when commenting on
Section 107 and the need for
contracts to be in writing because it
provides certainty. Certainty is all the
more important when adjudication is
envisaged to have to take place under a
demanding timetable. The adjudicator
has to start with some certainty as to what
the terms of the contract are”.

The DTT’s proposed changes to the
Act, therefore, have to strike a
difficult balance between allowing
wider access to adjudication, whilst at
the same time ensuring that the
adjudication process remains
workable within the given timetable.

Mark Ellerington is based at Trett
Consulting’s Leeds office.

Since this article was drafted,
the Government has now
confirmed its intentions to
amend the Construction Act by
way of its draft Community,
Empowerment, Housing and
Economic Regeneration Bill
within the 2008/09 draft
legislative programme. For a
detailed commentary of that
proposed Bill, and particularly
its likely impact upon oral
contracts and adjudication, see
the enclosed article on page 12
headed;  ‘Reform  of the

Construction Act’ by Hamish Lal.

If the assumed reforms are
passed, it seems the
Construction Act will now
apply to contracts in writing
and those agreed or varied
orally by the parties. It will be
interesting to see if this results
in more adjudications being
permitted under a letter of
intent where some contract
terms have, or (here is the
tricky bit) are alleged to have,
been agreed orally?
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THE ROLE OF A ‘CLAIMS MENTOR’

PROJECTS

During 2005/6, Tony Farrow
of Trett Consulting’s Houston
office was involved on a
major highways project in
Israel. His appointment was
‘Claims Mentor’, assisting the
Joint Venture constructing
over 80 miles of highway. In
this article, Tony describes his
role and how the appointment
provided an effective solution
to a predicament often faced
by contracting parties.

The project situation was typical of a
major infrastructure scheme, or
indeed of any mega project; the
+$500 million contract had
demanded the resources of several
major national contractors coming
together in a joint venture. The scope
of work had been divided between
them and each firm had different
organisational, resource and
construction challenges in
undertaking their obligations. Given
the unique local geological conditions
and the prevailing political
environment, the project had fallen
into delay and each contractor to the

venture had different ideas for
dealing with the commercial
consequences.

In order to create a unified position
that was based upon the best solution
for the Joint Venture (rather than for
any one individual venture party), the
group took the decision to seek
outside advice and support.
Consequently, over a period of 18
months, I had the great privilege of
spending two weeks every month in
Israel, offering guidance to the Joint
Venture in its strategic management
of its multi-million dollar extension
of time claim.

The language of the contract and the
communications were in Hebrew, and
therefore, mercifully, there was not
the wusual extensive amount of
reading-in for me to do! However, the
contract terms and other documents
dealing with important events and
issues had been translated into
English. The various contractors’
record-keeping systems were
explained to me and reviewed, and of
particular importance were the
planning and progress data. With an
understanding of the contract and the
available records, it was then possible
to consider how to approach the
exercise of preparing a delay analysis.
From this, a methodology and
specification was prepared upon
which the Joint Venture would
organise its data and begin to analyse
progress, events and delays.

In this case, it was possible to adopt
an as-plan versus as-built approach,
because the Joint Venture kept good
records. The as-plan situation was
adjusted as and when the Joint
Venture updated its strategy for the
remaining works. Event chronologies
were developed, which described
each claim history. The consequences
of all the events were then analysed in
real time by considering the as-built
situation.

Organisationally, the Joint Venture
established a Claims Group to
undertake the work, with staff
seconded from the various contractor
groups or from outside agencies.
Having created the specification for
preparing the claim, my role was to
work with the team as a mentor,
offering guidance, providing
experience and acting as an impartial
sounding-board whenever there were
alternative views concerning the way
forward.
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The issues of float and its ownership,
of concurrency and constructive
acceleration, disruption and
preferential engineering all had to be
dealt with. It was necessary to
consider the comparative approaches
taken in different legal jurisdictions
and then develop the best approach
for the local laws in this case. As with
most jurisdictions, there was no clear
precedence to follow on these issues
and so the goal was to gather and
analyse the project records and
structure the claim so that it provided
a detailed analysis of what had
occurred i.e. as is always good advice,
we focussed on the facts and their
factual consequences; with this done,
the legal interpretation was always
going to be a matter of debate,
whatever the jurisdiction.

Having worked with the Joint
Venture to prepare and present its
case to the Employer, the next stage
was to seek to direct the negotiation
process in an effective manner. As in
many  claim  situations, the
negotiation process can quickly
polarise, as Parties immediately take
opposing views, and we did not want
this to happen. We, therefore,
proposed a two-tier negotiation
process.

The first tier was concerned with
issues of principle and was to involve
the senior management and their
advisors. The second tier was to be
concerned with the detailed facts and
the more technical aspects of the
project and the claims. The meaning
of the contract terms, the different
methods of analysis, the treatment of
concurrent delays etc were issues of
principle and each party proposed
those topics of principle it wished to
have debated. The senior members of
each organisation and their advisors
then met to exchange views and to
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understand and record the competing
arguments on issues of principle. At
the same time, more working-level
meetings were held by respective
project staff in order to review the
facts and chronologies of the
individual claims and establish those
things that were agreed and those that
were not.

Over time, the Parties gained a fuller
understanding of the respective
merits of their positions (and their
weaknesses) and a settlement was
achieved, perhaps not in a scientific
manner, but in a way whereby the
risks and consequences were better
understood.

The role of Claims Mentor on large
projects is an effective organisational
option because it provides firms with
the forensic, often retrospective-
looking, skills that may not always be
available within project teams who
are more focussed on looking forward
and building projects. It also provides
the senior management with an
independent, third-party view of the
strengths and weaknesses of the case,
and someone experienced in
contributing to the strategy of
effectively prosecuting a claim
situation.

Tony Farrow is Operations Director
of Trett Consulting’s Houston office.

TRETT HOUSTON OFFICE
RELOCATES
After a successful period of growth,
Trett Consulting’s Houston Office has
relocated to new offices at:

Trett Consulting
10497 Town & Country Way
Suite 420,
Houston,

Texas, 77024
USA
Tele no: +1 713 547 4888
Fax no: +1 713 547 4884
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REFORM OF THE
CONSTRUCTION ACT

10 years after the Housing Grants,
Construction and Regeneration Act
1996 (the so-called “Construction
Act”) came into force the
Government’s proposal for its
‘reform’ have now been announced.
Reform will be lead by the
Community, Empowerment, Housing
and Economic Regeneration Bill.
But what will change? And what do
the proposed changes mean for
employers, developers, contractors
and the supply chain? What do
he proposed changes mean for
the established body of case law?
Hamish Lal considers the situation.

WAS ‘REFORM’ NEEDED?

The Construction Act has been a
significant success. In the recent and
first Construction Act case to reach
the House of Lords, Melville Dundas
Limited (in receivership) v George
Wimpey UK Limited [2007] UKHL
18 Lord Hoffman said the
Construction Act was enacted to:

“give effect to certain of the
recommendations of Sir Michael
Latham’s report Constructing the
Team (1994). Broadly speaking,
they deal with three topics:
summary adjudication to enable
the parties to obtain a provisional
but enforceable ruling on
any  matter in dispute;
entitlement to stage payments
and the  prohibition  of
conditional payment
provisions....”

The Courts have been instrumental
in ensuring that the Construction Act
has made an indelible mark on the
construction industry. A number of
Court of Appeal decisions have

upheld the ‘pay now, argue later’
policy underpinning  statutory
adjudication, the payment provisions
and the prohibition of ‘pay when
paid’ terms. The latter issue was
addressed in Midland Expressway
Ltd v Carillion Construction Limited
[2005] EWHC 2963. Given the
judicial support for the Construction
Act and the common understanding
in the industry of the operation of the
Construction Act it is very tempting
to question the need for reform.

Two key issues appear to have driven
the desire for change to the
Construction Act. Firstly, the issue of
whether Project Agreements and
other agreements related to PFI
should be included in the
Construction Act or put another way
whether Design and Build Contracts
in the PFI sector should be excluded?
The second (more high profile)
concern was that about the ‘rule’ that
only contracts in writing should be
covered by the Construction Act. The
cornerstone of the argument is that
Section 107 has “wasted money,
wasted adjudicator and court time”
and has lead to “jurisdictional attacks
on adjudicators that have nothing to
do with the merits of the referring
party’s case”. The Government also
appears to place much emphasis on
the frequency of so-called “technical
arguments” aimed at challenging
jurisdiction. It has founded much of
its conclusions on academic research.
The findings of Glasgow Caledonian
University’s August 2005 Report on
adjudication are cited in support of
the argument that the ‘contracts in
writing rule’ leads to challenges to
decisions — in fact, according to the
Report, 10% of all challenges to
adjudicator’s appointments relate to
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the aforementioned rule. Some may
say that 10% is not a big number
(especially when this aspect of the
study looked at only 105 challenges
and failed to include challenges at
enforcement stage).

The high point in this issue concerns

RJT Consulting Engineers L.td v DM

Engineering (Northern Ireland) Ltd
[2002] EWCA Civ 270 where the

Court of Appeal decided that all the
terms of a construction contract had
to be in writing in order for the
Construction Act to apply. This
meant that agreements which had
some terms, even minor terms that
had not been agreed, could not be
referable to statutory adjudication
and oral contracts were clearly not
covered by the Construction Act.

WHAT WILL CHANGE?

The Government’s view is that the
Construction Act “has delivered
some improvements but recent
industry surveys say that poor
payment practices continue to be a
key issue for many in the industry.
We must change that.” (Industry &
Regions Minister 20 June 2007). Not
surprisingly, the proposed changes
essentially centre on ensuring cash
flow and payment for the supply
chain.

The Government’s Draft Legislative
Programme says very little about the
precise changes to be made to the
Construction Act. It states that the
Bill will improve ‘cash flow through
construction supply chains and,
where appropriate, encourage parties
to resolve disputes by adjudication
rather than by litigation.” This
underlying aim is not a fundamental
shift from the aim as articulated by
the above mentioned Latham review
and the changes now proposed are
equally non-fundamental. Reform is
likely to follow the proposals
discussed in Improving Payment
Practices in the Construction Industry —
2nd Consultation.

ORAL CONTRACTS

The Construction Act will now apply
to construction contracts which are
agreed wholly in writing, only partly
in writing, entirely orally or varied by
oral agreement. This is perhaps the
most significant reform - both in
legal and practical terms. This is
likely to lead to a far greater number
of ‘contracts’ being referred to
adjudication. The view that “disputes
as to the terms, express and implied,
of oral construction agreements are
surprisingly common and are not
readily susceptible of resolution by a
summary procedure such as
adjudication” (per HHJ Bowsher QC
in Grovedeck v Capital Demolition
Ltd [2000] EWHC 139) will now be
routinely tested.

Further, Ward L] comments in RJT
Consulting  Engineers Ltd DM
Engineering [2002] BLR 217 that
“writing is important because it
provides certainty. Certainty is all the
more important when adjudication is
envisaged to have to take place under
a demanding timetable” will come
under practical review. Ward LJ
additional comment on the need for
terms to be in writing is compelling:
“The written record of the agreement
is the foundation from which a
dispute may spring but the least the
adjudicator has to be certain about is
the terms of the agreement which is
giving rise to the dispute”. It may
have been better if the reform had
suggested that only all the key terms
on cost, time, and scope of work had
to be in writing to allow recourse to
statutory adjudication.

PAYMENTS

Construction contracts often provide
that decisions on interim or stage
payments will be conclusive such that
adjudicators have no jurisdiction to
open up, revise or review the
decision. The Government want to
change this so that such agreements
made by the parties as to
conclusiveness of the amount of an
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interim or stage payment will only be
effective if the agreement is made
after the relevant adjudicator’s
decision is handed down (and not at
the time of entry into the contract).
Reform will also cover payment
notices (“section 110 notices”) and
withholding notices (“Section 111
notices”). The former will now be
always required even if there is no
obligation to make a payment (e.g.
because of an abatement). This new
section 110 notice when issued will
set the amount that is due subject to
any subsequent withholding notice.
If no section 110 notice is issued then
the sum due would be the amount
sought by the receiving party. As far
as section 111 notices are concerned
the changes require that they follow
the format of the new section 110
notices but will now allow
withholding in respect of any amount
(i.e. including abatement) and not
just withholding “of a sum due” as
the present Construction Act allows.
The primary problem is that the
present position is thought to only
allow withholding in relation to set-
offs.

“The

have

Courts

been
instrumental in
ensuring that
the Construction
Act has been an
indelible

on

mark
the
construction

industry”

ADJUDICATION COSTS

In some contracts the parties actually
agree that the ‘loser’ will pay the costs
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of the adjudication or even that the
referring party will pay (regardless of
whether it wins or losses). Considered
wisdom tells us that such clauses can
operate as a practical disincentive to
adjudicate or can even encourage one
party to escalate costs.

The proposal is that any agreement
about who pays the costs of the
adjudication will only be valid if
made in writing after the
adjudicator’s appointment. Where
such agreements are made (unless
otherwise agreed) only reasonably
incurred costs will be recoverable and
the parties will be jointly and
severally liable for the adjudicator’s
costs and expenses. Importantly, the
adjudicator’s decision on costs will be
generally final and binding

PAY-WHEN-CERTIFIED
CLAUSES

The Construction Act is primarily
concerned with improving cash-flow
in the supply chain and attempts by
one party in the supply chain to make
payment conditional upon payment
or issue of a certificate upstream are
not valid. The Government proposal
is that pay-when-certified clauses in
construction contracts will be banned
and be ineffective.

In Midland Expressway ILtd v
Carillion Construction Ltd & Ors

(No. 2) [2005] EWHC 2963 Jackson ]
considered the following clause:

... the employer shall bear no risk
or liabilities whatsoever arising
from a department’s change, and
accordingly, the employer shall
have no liability to make
payment in connection with or
arising from a department’s
change...

and concluded that such pay-when-
paid clauses were ineffective. There
was some debate whether pay-when-
certified clauses should be treated in
the same way. The Government has
now said yes.

SUSPENDING PERFORMANCE

Under the Construction Act
contractors are allowed to suspend
performance where there is non-
payment by the Employer. The
problem is that the current regime
‘involves suspension of all the
contractor’s obligations and does not
make clear what compensation the
contractor receives if and when
performance is resumed.

The proposal is that the contractor
does not need to suspend all his
obligations so that a key obligation
could be suspended. Another tweak is
that the suspending party will be
compensated for reasonable losses
caused by the suspension and that an
extension of time will be provided for
any delay caused by the suspension.
Again, the Government’s emphasis is
on ensuring that the Contractor is not
prejudiced by the payment mechanics
in the Construction Act.

INSOLVENCY

The first House of Lords case,
Melville Dundas Limited (in
receivership) v George Wimpey UK
Limited [2007] UKHLI18 considered
the interface between the
applicability of withholding notices
and insolvency. Their Lordships held
that  Section 111(1) of the
Construction Act, which provided
that a party to a construction contract
may not withhold payment after the
final date for payment of a sum due
under the contract unless he had
given an effective notice of intention
to withhold payment, did not apply to
a lawful ground for withholding
payment, such as the contractor’s
insolvency, when it was not possible
in the circumstances for notice to
have been given within the statutory
time frame. In order to remove any
inconsistency between the
Construction Act and the above case
the Government’s view 1is that
withholding notices are not now
needed when the receiving party is
insolvent but should continue to
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apply in all other cases.
CONCLUSION

Since coming into force on 1 May
1998 the Construction Act has had a
significant impact on the
construction supply chain both in
terms of disputes and payment terms.
The policy of the Construction Act
has been consistently upheld by the
Courts and a large body of case law
has been developed around the
Construction Act. The latest
Government proposals are the result
of two consultations (the latter closed
on 17 September 2007) and, absent
the issue of oral contracts allowing
recourse to statutory adjudication, are
not controversial and do not alter the
underlying  premise of the
Construction Act.

The reform could have been much
broader and could have addressed
other issues such as PFI contracts and
the validity of agreements that
postpone payment of an adjudicator
decision and even the question of
when adjudicators’ decisions are
received or delivered. However, the
forgoing omissions are not fatal and
indeed the common law has provided
answer to such questions.

The Government’s proposals are
unlikely to change with the passage of
the Bill and with the majority of the
industry ostensibly happy about the
abolition of the ‘contracts in writing’
rule. My view is that a new body of
case law will now emerge around
the adjudicator’s role/
jurisdiction/behaviour when assess-
ing the evidence to establish the
express and implied terms of oral
contracts. The changes to the
payment procedures will be
welcomed and readily assimilated
into the various standard forms.

Hamish Lalis a Partner at
Dundas & Wilson LLP’s
Construction & Engineering Team,
London. (email:
hamish.lal@dundas-wilson.com)
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